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December 23, 2009

Jennifer J. Johnson, Secretary

Board of Governors of the Federal Reserve System
20" Streer and Constitution Avenue, NW
Washington, DC 20551

Re:  Regulation 7; Proposed Rule (Closed-end eredit); Docket No. R-
1366

Thank you for affording us this opportunity to comment on the proposed
rule amending Regulation 7, and ithe OfMicial StalT Commeniary (o the repulialion
concerning closcd-cnd credit scourcd by real property or a consumcr’s dwelling.

First National Bank of Pontotoc is a comumuaity bank with $220.000,000
in asseis. As such, we offer to customers a variety of loans secured by first and
suhordinate liens on residenrial real property, mobile and manufaciured homes
including purchasc. rcfinancc. home equity and home improvement. Our loan
portfolio currently totals $102,000,000, and we offer consumer, agricultural, small
husiness, and real estate loans. We do not offer long term, fixed rate mortgage
loans, nor do we ofter HELOC loans.

1L is our sirongly felt conviction that the regulated banking industry, and
community banks such as ours in particular, playcd virtually no part in creating
the mortgage crisis which has so affected our economy or the abusive practices
cimployed by sume subprime and other Tenders which we helieve are maotivating
tactors for thc Board’s proposal. Banks likc ours typically do not offer high risk
mortgage products. We work hard to serve our customers and our communities
and have cvery desire to make sure that our customers are fully informed of all of
the terms and featurces of any loan they obtain from us.

In General

We offer fixed rate morigage loans with terms up to § years. We offer
ARM loans with tcrms of up to 15 ycars with annual ratc adjustments. Wc do not
offer payment option loans or reverse mortgages. We do not offer the types of
loamns that mighi he considered to have risky features.
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We support the goals of improving disclosures to consumers and
providing important information in simple, understandable terms; however, we
believe the proposal calls for unnecessary, complex and costly changes in
systems, procedures and disclosures thal may be even moare confusing (o
consumers and that will accomplish very littlc in improving consumers’ ability to
shop for the best loan terms available. We offer the following specific comments
on the various components of the proposal.

Disclosures at Application

The proposal would require two new, one-page Federal Reserve
publications, “Key Questions to ask About your Mortgage” and “Fixed vs.
Adjustable Rate Mortgages™ to be deliversd at time of application on all closed-
end loans secured by real property or a dwelling. ‘Lhe two documents appear to
be relatively simple and easy to undegstand, but requiring delivery in all insrances
is unnecessary. We see no reason to require delivery of the “Iixed vs. Adjustable
Rate Mortgages™ when the applicant is only considering 2 fixed rate loan. The
publicalion should be required only il an ARM loan is a possibility. Tikewise, the
information provided in the “Key Qucstions™ document will not apply in many
instances. For fixed rate loans with no possibility of negative amortization,
qucstions oae through four are meaningless. Tn light of the current reyuirements
tor veritication of rcpayment ability on higher priced mortgage loans, question
seven serves little or no purpose in most instances.

We believe requiring delivery of disclosures that do not relate to the loan
being applied for simply encourages consumers to ignore the disclosures because
of the difficulty in scparating mcaningful information from information that docs
not apply to the particular situation. Mortgage loan applications and closings
involve substantial paper work. Requiring disclosure of irrelevant terms only
encourages consumers to ignore the material. These documents should not be
required unless the loan applied for presents one or more of the features identified
by the Federal Reserve as “Tisky.”

Disclosures within Three Days after Application

The proposal would makc dramatic changes to carly mortgage loan
disclosures. The finance charge and APR would include virtually all third party
charges presently oxcluded from those disclosures, including scttlement costs,
third party fees, and voluntary credit life insurance, PMI or debt cancellation
products. We believe the proposal would increase, rather than reduce, consumer
confusion, and, as a practical matter, would not improve consumer practices with
respect to shopping for the best loan terms. The proposal, it adopted, will also
substantially increase compliance and litigation risks for lenders and will cause
lenders to incur substantial compliance costs unnecessarily.
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As stated in the issuance, the Kederal Reserve’s research indicates that
many consumers do not acrively shop for a morigage loan and those that do shop,
do so bascd on the simple interest rate, closing costs and monthly payment
amount. The consumer research also indicates that by the time consumers apply
fon a loan, most have ceased shapping altogether. Those Gondings ave consistont
with our own impressions. "Ibe proposed changes will be costly to implement
requiring substantial computer systemis programming, changes to forms and
procedures and Liaining of employees with no indication that the changes will
actually do anything to improve consumer loan shopping habits.

Consumers understand thal payineut of closing costs will be required in
connection with a mortgage loan. We belicve that most consumers do actually
cansider the dollar amount of those costs when shopping for a loan. With the
implementation of ITUD’s revised RESPA rules on January 1, 2010, consumers
will have greater meane to shop for the best terms with respect to closing costs if
they choose W do so. The Federal Reserve shoudd delay any consideration of the
proposcd changes to APR and financc chargc/overall costs disclosurc until somec
time in the future when the effectiveness of the RESPA changes can be evaluated.

We believe that including all costs in tho financc charge and APR
calculation is not necessary and will not increase consumer understanding of the
cust ol credit. Tr fact it will make it more di(fGcull (0 undemstand. We helieve that
consumers understand that the APR represents the costs of credit imposed by the
lender and that third party closing costs are an additional cost to the consumer for
a mortgage loan. In our case, third party closing costs for things like appraisal,
survey, title and attorney’s closing tee are totally beyond our control. Including
those costs in the APR with the lender’s charges will obscure the lender’s actual
charges rather than making them more cvident, despite the proposed requirement
to disclose the contract interest rate.

We also believe it will lessen consumers’ understanding of the terms
“finance charge” and “APR” to have different standards for calculation and
disclosure of those terms for closed-end morigage credit vemsus other Lypes of
consumcr credit, The proposal will crcate confusion by crcating, in cssence, three
different categories of loans and three different standards for detcrmining finance
charge amd APR: closcd-end morigage loans; open-cud morigage loans
{HELOCs); and other consumer credit.

The finance charge and APR disclosures should include only those
charges imposed by the creditor as a condition of or incident to the extension of
credit. As an aliernative, the Fed should consider modifying the list of fees
exchuled rom the linance charge on real estate loans, such as a creditor-imposed
documentation fee or other fees to the extent paid to the creditor.
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The cosis for voluntary credit. insurance, PMT and/or debt cancellation
products should not be included in the APR. Wc arc conccrned that the Board’s
proposal to include these costs in the APR together with the proposed changes to
the required discloswes [ur e voluntary purchase ol credit insurance/debt
cancellation products demonstratcs a bias against thosc products gencrally and 1s
an indirect attempt to ban their sale. While we recognize that the sale of single
premium credit lile on large, long lerm luans may have been abused by some
predatory lenders, there arc better ways to deal with abusive practices. The Fed’s
proposal to require a preliminary determination that the applicant meets basic
qualifications for benefits is one way. Limiting (he sale of single premium
products on certain types of loans may be another. Credit insurance and debt
cancellation products provide many customers with a valuable benefit. For some
customcrs. it may be the only insurancc they have. Lven thosc consumcrs that
have existing life insurance may still find benefit in obtaining additional coverage
in commection with a new loan. The Federal Reserve’s apparent conclusion that
credit insurance and debt canccllation products provide littlc or no uscful bencfits
to consumers is simply not correct.

W bcelicve the proposal to include the cost of voluntary credit insurance
or debt cancellation in the APR contradicts the express language of the Truth in
Lending Acl.  Subject 10 certain specified  conditions, Comgress expressly
cxcluded costs for voluntary insurance products from the finance charge undor
Section 106 (b) and (c) of the Truth in Lending Act. The Board's exemption
authority under Section 105(f) does not grant the Board (he authority to includc
something Congress expressly excluded.

Using an all inclusive standard for calculating and disclosing the APR on
closed end mortgage loans will create other problems as well. ‘The thresholds for
determining whether or not a loan is a higher priced mortgage loan (HPML) are
alrcady too low, and capturc too large a proportion of prime loans. The indices
used for determining the Average Prime Offer Rate (APOR) and the HPML
(hresholds do not take into consideration closing costs or other fees currently
excluded from the APR, only the simplc interest rate and discount points. There
is no question but that one result of the proposal will be that many more (perhaps,
vittually all) snortgage loans will be covered by the HPMI. and HOEPA

requircments without @
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The proposcd regulation would iequirc a graphical depiclion of a
comparison of the loan APR to the Federal Reserve APOR and the HPML
threshold based on the APOR for a comparable loan. There are a number of
reasons this proposal should not be adopted. First, the proposed regulation
prescribes a lengthy and extremely complex set of requirements for the
appearance of the graphical depiction. This greatly increases compliance and
litigation risks for creditors and will increase the risk to creditors of liability for
minor, technical violations ot the rules and without good rcason.

Scoond., we disagrcc with the Doard’s premise that the graphical depiction
presents useful or reliable information to consumers. ‘Lhe Federal Reserve
caloulation of the APOR is hased on the Freddie Mac Primary Marrgage Market
Survey (PMMS) rates tor four ditferent long term mortgage products: 30 year
fixed-rate conventional, 15 year fixed-rate conventional, 1-year ARM and 5/1
hybrid ARM and assume a loan to valus ol 80%. OF cuurse, the PMMS
reported rates do not include all loan fees and charges, only the average rate
and lender’s origination fees and discount points. A comparison of an all
inclusive loan APR (o the Federal Reserve APOR will be misleading. We are
not awarc of any cvidoncc to support the idea that the Fedcral Rcescrve
calculations of the APOR for loan types other than the four types covered by the
PMMS correctly cstimate trtue market rales [ primne loan customeas. The
graphical depiction of where the loan APR fits on thc APOR to HPML spcctrum
will mislexl many consumers into helieving they are being overcharged when, in
reality, cven the most credit worthy applicants may not be able to actually obtain
a similar loan in their market area priced at the APOR. Even the language
pruposed [or the required disclosure will give a consumer the impression thar the
creditor belicves the consumer is a poor credit risk and is being charged a higher
rate as a result. In most instances, that will simply not be the case.

A requirement for a graphical or other comparison of thc loan APR to the
APOR and HPML threshold will also present significant programming and
systemns issues and the incurring of substantial expense (o caplure and disclose the
required information. Preparation of the graph will require that systems capture of
the APOR and HPML threshold at the time of preparation of the early disclosure.
If the loan interest rate is not locked at that point, the creditor will be reguired to
capture the APOR and HPML thresholds again later in order to determine whether
or not the loan is higher priced. We generally do not lock rates in advance on
loans such as consumer home equity and home iimprovement loans.

We recommend the Board forego the proposed graph comparison as 100
complex, costly and unreliable. Instcad, we suggest the Board issuc regulations to
implement the risk-based pricing notice requirements under Title LIl of the Kair
and Accurate Credit Transactions Act. Once those regularions have heen
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implemented and in place for a period of time, the Board can then evaluate their
effectiveness and whether additional disclosures would be helpful to consumers.

The proposal would extend the application of carly disclosure
Tetjuitements to all consumer loans secured by real estaie or a dwelling.
Currently, early disclosurc requirements apply to dwelling-secured consumer
loans that are also subject to RESPA. This means that coverage of the early
disclusure requirernenis would he extended to consumer loans securexd by any Teal
property including vacant land and to temporary financing like bridge loans and
construction loans. Loans secured by vacant land and temporary financing such
as construction loans should remain outside the coverage of the early disclosure
requrements. ‘The proposal should focus only on the types of loans sceurcd
by the consumer’s dwelling that clearly have been the subject of predatory or
abusive lending practices and should not unduly burden or restrict other
types of loans.

The proposal statcs that the Board proposcs to work with HUD in the
future to develop a single combined RESPA GFE and early Reg. Z disclosure
form. Creditors have already incurred, and will continue to incur, substantial
expense to implement the Mortgage Disclosure Iuproveseul Act/Reg. Z catly
disclosures and HUD’s RESPA rule changes. If adopted, thc Board’s latest
proposal would unmecessarily increase those costs by requiring creditors to
implemcent now changes now followed by additional changes later if and when a
unified disclosure is developed. The Board should work with HUD now to
develop a unified disclosure, and the sffective dute uf any additional changes to
early Reg. Z disclosures should be dclayed until that can be accomplished.

Disclosure;

The proposal would reguire finad Truth in Lemding disclosures 0 be
provided at least three business days before loan closing even if no changes have
occurred since the early disclosures were provided. Under the current rules, re-
disclosure is required only if the APR changes by more than thc permitted
tolerance for accuracy or in the event a variable rate teature is added. As noted in
the proposal, most creditors additionally provide the usual loan closing
disclosurcs immediately prior to consummation. Wec understand the Board’s
concern that consumers may not find out about different loan terms or increased
sellement costs until consummation, but those concems are already addressed by
thc current Reg. Z early disclosure requircments and the neow RESPA GI'C
disclosure requirements which will include a tolerance for accuracy. ‘the
proposal stales as an example thal the several participanis in the Boanl’s
consumecr testing said that thoy had beoen told at closing that a loan would have an
.adjustable rate even though they had been told previously that the loan would
have a [ixed rate, That issue iy clearly dedlt with in (he cxisling rule. 1o any
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evenl, reyuiring re-tlisclosure in all cases even where material terms do nol
change will do nothing to address the Board’s stated concern of consumer surprisc
at closing. As a practical matter, the result of the proposal, if adopted, will be that
disclosures will be given at least three limes: within 3 days afier application, (three
busincss days prior to consummation and immediately prior to consummation.
Requiring final disclosures three days before conswmmation even when no
changes have occurred will result in duplicative disclosures, creale unnscessary
expense and additional compliance, litigation and liability risk to creditors. The
current rules should be continued as they presently exist.

With respect to the two alternatives the Board has under consideration for
dealing with changes in the loan terms that occur between the time of delivery of
the final TILA disclosurcs and final loan closing, no additional discloswe should
be required unless the APR increases by more than a specified tolerance or an
adjustable rate feature is added to the loan. The Board should balance the need
for consumers to have all material discloswres in advance ol closiug with the nced
to avoid unnecessary delays in meeting the consumer’s need to close and fund the
luan. We already have customers who complain about the length of time they
must wait to closc and fund thcir loan. Under the current rules, carly disclosures
must be provided at least seven business daye before the loan can cloge. Many
lenders do not offer early rate locks un loans such as home eyuity and home
improvement loans. If the loan ratc changes so that the APR changes by morc
than the permitted tolerance, re-disclosure and an additional 3 business day delay
is required. If you factor in the time period under the current rules for receipt of
mailed disclosures and the three day rescission poriod when it applics, the current
rules can easily result in a delay berween application and loan funding of 21
calendar days, or wivre.

The Board's proposal would also have the effect of requiring disclosure of
total scttlement costs three days belors loun closing.  This proposal conlradicls
RESPA, which requires the HUD-1 to be available on request 21 hours prior to
closing, and the proposal may exceed the Board's legal authority under the Truth
in Lending Act. Also, as a practical matter, final costs for all scttlement items arc
often not known by the closing agent until just prior to closing. Requiring
disclosure of total settflement costs three business days prior to closing will most
ccrtainly cause additional delays in loan closings. Since there is no tolerance for
accuracy of this proposed disclosure, even a slight change in the total dollar
amount of sculement costs would frigger re-disclosure and an addidonal 3
busincss day dclay should the Board adopt Alternative 1 to proposcd 19(a)(2)(ii).
The Board should not adopt settlement cost disclosure requirements that conflict
or overlap with HUD’s RESPA rules.
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osu after Co atio

'I'he proposal would require notice to consumers on adjustable rate loans
ol 4 change in inlerest tate and payment amounr at least 60 days before a payment
at thc new amount comes duc. The current rule provides for notice at Icast 25
days in advance. "LI'he proposed rule will sonflict with the terms of some existing
loans. For cxumple, some loanus provide for an interest rate adjustment on the imst
of a particular calcndar month cach year based on index in effect on that day or
the day before, with a payment amount change on the first of the following
month, The Bourd should clarify whether the proposal is intended 1o apply to
existing loans and how a creditor should comply with the requircments if they
conflict with existing loan contract terms.

Creditor Placed Property Insurance

The proposal would require notice to the consumer of the costs of
coverage at least 45 days before a charge may be imposed and require that
cvidence of insurance be provided within fifteen days after inrposing a charge.
Fifteen days is not long enough to receive evidence of coverage irom the
inswrancs sumpany and provide it o the consimer, The time period should be at
least 30 days.

Credit Life Insurance and Debt Cancellation Coverage tligibility

The Board proposal would require that. prior to the sale of any credit life
or debt cancellation coverage in connection with any open-end or closed-end
conswner wredil, the creditor fimst evaluate whether a loan applicant mests basic
eligibility restrictions at the timc of cnrollment, such as agec or cmployment
restrictions. Also, the creditor would be required 1o provide a disclosure to the
consumer that such a determination has been made. We alicady tain employees
not to offer the products when it is apparent the customer would not quality, but it
is not always possible to make a yes/no determination at the time of enrollment.
Some restrictions are e¢asicr than others. Agc is easy. Employment may not be.
For example, what if the loan customer has started a new job, has not been on the
job long enough at the time of enroliment 1o satisfy the required minimum, but
will be able to satisfy that restriction shortly after cnrollment?

The language proposed for the required disclosure would require the
following statcmcnt: “Bascd on our review of your age and/or employment status
at this time, you would be eligible to receive benefits.” Or, if there are other
eligihility restrictions or exclusions such as pre-existing health restrictions, the
creditor would be required to disclose: “Bascd on our review of your age and/or
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cmployment status at this time, you may be eligible to receive bonelils. However,
you may not qualify to rcccive any bomcfits because of other cligibility
restrictions.” Neither of those statements fits the situation described in the
cxample above. In addition, all insurance policies aml debl cancellalion contracts
contain conditions and exclusions. Even it a loan applicant satisfics basic age and
employment restrictions at the time of enrollment, there will still be conditions
and cxclusions that could later apply and prevent the payment of benefits. A
broad statement that the creditor has made a preliminary detcrmination that the
consumer qualifies could mislead consumers into believing that benefits will be
paid dcspite legitimate conditions and cxclusions in the policy o1 wowutiact, This
will no doubt increase the risk of litigation and potentially expose creditors to
contructual lishility for telling a consumer he or she is covered when it later
appcars that a condition or exclusion applics that was beyoud the creditor’s ability
1o determine at time of enrollment. This particular disclosure should be limited to
a simple statemont such as: “There are eligibility requirements, conditions and
exclusions that could prcvent you from receiving benefits. Read your contract
carefilly. T6 learn more about ...(followed by language reterring the applicant to
the I'ederal Reserve websitc).”

The proposed disclosures that would be required in order (or the purchase:
of credit life or debt cancellation to be considered voluntary also include the
(ollowing statements:

“If yon have insurance already, this policy may not provide you
with any additional benefits. Other types of insuwrance can give you similar
benefits and are often less expensive.”

This statement is inaccurate and misleading. Kven if a consumer has other
insurance, credit lile or dehi. caneellation will still provide the benefits contracted
tor. The consumcr may simply dcsire additional coverage. Also, usc of the
general term “insurance” may be misleading depending on the circumstances. For
example, just because the consumer has other furms of life insurance doesn’t
mean he or she has disability protection. Som¢ debt canccllation products provide
benefits for events such as divorce or family leave where there may be no similar
forms of insurance availablc.

o Symmaiy

Thank you for this opportunity to comment. We appiaud the Board’s
general goals of providing consumers with appropriale disclosures aml protection
against abusive practices. Howcver, we arc decply concorned that the proposal as
written is in many respects unduly complex, will create substantial compliance
and litigation risks for creditors, and will impose substantial and costly burdens
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on all creditors.  The proposed APR and settlement costs disclosures may well
incrcasc confusion among consumers and will not improve consuwer loau
shopping habits. We think the new benefits added by the proposal will be of
limited value for mnany consumers and are outweighed hy the costs and risks that
would be imposcd on all creditors. We urge the Board to take 2 more balanced
approach to the coneerns it cites in the proposal.

Very truly yours,
(3l 14—
Julic Heiuy B

Senior Vice President



